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the insured casualties. 15 But in Bryant v. Continental Casualty 
Co., 19 the Supreme Court of Texas reversed an earlier opinion and 
held that a sunstroke is a form of personal injury. The policy in 
that case expressly provided for the liability of the company "if 
sunstroke, due to external, violent and accidental means, shall re- 
sult, independently of all other causes, in the death of the insured," 
so the question was whether one who had voluntarily placed him- 
self within the influence of the sun's rays and had been overcome, 
had suffered an injury due to external, violent, and accidental 
means. The court said that a sunstroke was as clearly an accident 
as was a lightning stroke. 

In a New York case sunstroke has been regarded as an acci- 
dent. 17 But in Pennsylvania 18 and Indiana 19 the direct opposite 
has been held, viz., that sunstroke is a disease. The Pennsylvania 
court has said that, since it is a disease there is no liability for sun- 
stroke unless it is brought about by some concurring accident. The 
Texas decision flatly refuses to follow this view, leaving the cases 
irreconcilable. 

P. H. R. 



Property — Perpetuities — Powers — Is the Degree of Re- 
moteness of the Appointment Measured From the Date of 
the Creation or of the Exercise of the Power? — While the 
general rule undoubtedly is that the remoteness of an appoint- 
ment depends on its distance from the creation and not from the 
exercise of the power, 1 this rule has been universally applied only 
to appointments made under special or particular powers. Appoint- 
ments made under general powers whose exercise is unrestricted 
have never been subject to the rule. 

The last-named proposition has received attention from prac- 
tically all the text writers. The typical case is where the testator 
devises a life estate, with power in the life tenant to appoint by 
deed or will to whom he pleases. In applying the rule against 
perpetuities to any appointment made under such a power, the date 
of the making of the appointment is the starting point. The de- 
cisions of the courts have always been in accord with this rule, but 
the question has very rarely been discussed in the opinion of the 
court. One of the first cases to consider thoroughly the problem 



15 Continental Cas. Co. v. Johnson, 74 Kan. 129 (1906). 
"182 So. W. 673 (Tex. 1916) ; reversing 145 So. W. 636 (1912). 
"Gallagher v. Fidelity & Cas. Co., 148 N. Y. S. 1016 (1914)- 
"Semancik v. Continental Cas. Co., 56 Pa. Super. Ct. 392 (1914). 
"Elsey v. Fidelity & Cas. Co., 109 N. E. 413 (Ind. 1915). 
'Lewis, Perpetuities, p. 488; Gray, Rule Against Perpetuities, Sees. 514, 
SIS, et seq. 
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and the underlying reasons was Mifflin's Appeal, 2 a Pennsylvania 
case decided in 1888. In that case, the power was actually exer- 
cised by will. The court held that the donee of such a power was 
to be regarded as the absolute owner of the property, so far as the 
application of the rule against perpetuities was concerned. 3 

The real difficulty arises when the rule against perpetuities is 
applied to an appointment made under a general power to be exer- 
cised by will only. A half dozen or more cases in England have 
established two lines of authority which have generally been said 
to be distinctly contrary. 4 

The one line of decisions, represented by the earlier cases, in- 
volves appointments made under powers created by marriage set- 
tlements. The typical case is where property is conveyed to trus- 
tees, to pay the income to the husband and wife during their lives, 
and at the death of the survivor of them, to pay the principal to 
the children of the marriage, in such shares as the husband shall 
by will or deed appoint. The husband then appoints to a child for 
life, remainder to whomsoever the child shall appoint by will. The 
first case, Wollaston v. King* decided that the appointment made 
by the child under his father's will was void for remoteness. The 
second case, Morgan v. Gronow," decided that the power of appoint- 
ment conferred upon the child was void for remoteness. 

The other line of cases, of which the principal one is Rous v. 
Jackson,'' involves appointments made under powers created by will. 
The typical case is where the testator gives property to his wife 
for life, with remainder to whomever his daughter shall by will 
appoint. It was held, both in Rous v. Jackson 7 and in In re 
Flower, 8 which followed Rous v. Jackson, that, as to appointments 
made under such a genera? testamentary power, the rule against 
perpetuities ran from the date of the daughter's death, and not 
from the date of the instrument creating the power. It is neces- 



2 121 Pa. 205. 

* "If Mrs. Mifflin ha,d actually executed the power [during her lifetime] 
and caused the title to be conveyed to herself in fee simple, as she had the 
plain right to do, the limitations of her will would have to be determined 
upon their own merits, regarding her as the owner in fee and disregarding 
the previous state of the title. But so far as the application of the rule 
against perpetuities is concerned, the situation is precisely the same as if 
she had executed the power." Mifflin's Appeal, supra, note 2, at p. 224. 
See also in accord, Bray v. Bree, 8 Bligh N. S. 568 (1834) ; Re Lawrence's 
Estate, 136 Pa. 354 (1890). 

*See generally Gray, Perpetuities, Sees. 526, 526a, 526b. 

5 L. R. 8 Eq. 165 (1869). 

"L. R. 16 Eq. 1 (1873). 

T 20 Ch. D. 521 (1885). 
SS L. J. (Ch.) 200 (1885). 
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sary to note here In re Powell's Trusts, 9 in which, on the same 
facts, it was held that validity of the appointment was measured 
from the date of the creation of the power. This case contains no 
reference to either Wollaston v. King, 1 " or Morgan v. Gronow, 11 
and was expressly stated in Rous v. Jackson, 12 to have been wrongly 
decided. 

In attempting a distinction between these two lines of cases, 
the reasons for the respective decisions should be noted. In Morgan 
v. Gronow, 13 the court said, in speaking of the power given to the 
daughter by the father's will: "If she had been living at the date 
of the instrument creating the power, I should have thought that 
was within the terms of the power. She was not, however, then 
living, and inasmuch as nothing could vest in her, or her repre- 
sentative, or in any one else, under an exercise of the power, ex- 
cept at a time which might be beyond the limits allowed by the 
rule as to perpetuities, not only Wollaston v. King, but principle, 
obliges me to hold that that is void." In Rous v. Jackson, 1 * the 
court held as follows : "Lord St. Leonards in his work on Powers, 
says: 15 'A general power is, in regard to the estates which may 
be created by force of it, tantamount to a limitation in fee, not 
merely because it enables the donee to limit a fee, which a par- 
ticular power may also do, but because it enables him to give the 
fee to whom he pleases.' He draws no distinction between a power 
exercisable by deed or will or by will only, and it appears to me 
to make no difference by what instrument the power is made exer- 
cisable." 16 

The cases upholding the appointments have said not that this 
general power of appointment by will is a fee, but that it is equiva- 
lent to a fee for the purpose of the application of the rules of per- 
petuities to appointments made under it. In the second line of 
cases, the power itself is good, as it must be exercised at the termi- 
nation of a life in being at the time of the creation of the power, 
i. e., the death of the original testator's daughter. Hence a valid 
life estate plus a valid power of appointment by will might well be 
regarded as a fee. But in the first class of case, the power itself is 
void, because it might be exercised more than twenty-one years 
after a life in being at the time of the marriage settlement ; it is to 
be exercised at the death of the daughter, who was unborn when the 
settlement was made and the original power created. Realizing this 

'39 L. J. (Ch.) 188 (1869). 

10 Supra, note 5. 

11 Supra, note 6. 
"Supra, note 7'. 

15 Supra, note 6, at p. 9. 

"Supra, note 7, at p. 526. 

15 8th Ed., p. 394- 

" See also Butler's, Coke on Littleton, 272a. 
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distinction, how can it be argued that a valid life estate plus a void 
power of appointment are equivalent to a fee so as to make valid, 
as regards the rule against perpetuities, an appointment made under 
a power which is itself void? 

The existence of a valid distinction between these two lines of 
authority is strengthened by two Irish cases, decided in 1891 and 
1900, by the same Vice-Chancellor, the Right Honorable Hedges 
Chatterton, who decided the two cases differently, the facts being 
similar to Wallaston v. King 17 and Rous v. Jackson, 18 respectively. 
Stuart v. Babington, 19 similar upon its facts to Rous v. Jackson, was 
decided in accordance therewith, and In re Powell's Trusts, 20 was 
disapproved of; Wollaston v. King and Morgan v. Gronow were 
neither cited by counsel nor mentioned in the opinion. 21 Tredennick 
v. Tredennick, 22 similar in facts to Wollaston v. King, expressly 
follows that case, although Stuart v. Babington 2S was cited to the 
court by counsel. 

This problem has recently arisen in Pennsylvania in Hazard's 
Estate 24 In that case, X, by will gave land to A for life, then in 
trust for B for life, remainder as B should by will appoint ; in case 
of B's intestacy, to B's children. B, by will, gave the property to 
C for life, then to D for life, remainder to D's children. The court, 
following the decision in In re Powell's Trusts 2B and the conclu- 
sion reached by Mr. Gray in his Rule Against Perpetuities, 26 
held that B's life estate plus the power of appointment by will was 



"Supra, note 5. 

"Supra, note 7. 

1, 27 Ir. L. R. SSI (1891). 

"Supra, note 9. 

"Stuart v. Babington, supra, note 19, on p. 556: "The difficulty in the 
case arises from the ambiguous use of the relative words, 'general power' 
and 'particular power'. The words 'general power' are sometimes used to 
mean a power to appoint, which the donee is free to exercise by deed or 
will, as distinguished from a particular power which the donee can only 
exercise in whichever of those two ways is prescribed by the power. In 
other cases the expression 'general power' is used with reference to the 
objects of the power, where the donee may appoint to anyone, and is 
contradistinguished from a particular or special power where the objects 
are confined to a particular class. The consideration whether a power is 
general or special, in reference to the question of remoteness, can, in my 
opinion, only apply when the words are employed in this latter and more 
proper use of these terms. The doctrine of remoteness does not apply to 
cases like the present, whether the power be exercisable by deed only or 
by will only. The true distinction depends on the question whether the 
objects of the power are general or special." 

B i Ir. Rep. [1900], 354. 

"Supra, note 19. 

44 25 D. R. 226 (1915). 

* Supra, note 9. 

"Sees. 526a, 526b. 
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not equivalent to a fee, and hence that all devises must be judged 
as of the date of X's death in regard to remoteness, that the re- 
mainder to D's children was bad, and that D got a fee simple, his 
life estate under B's will, and his remainder, in case of intestacy, 
under X's will, merging. The decision was based directly upon the 
dictum found in Laurence's Estate, 27 which is based upon In re 
Powell's Trusts, and upon Boyd's Estate (No. i), 28 which seems to 
be based upon Laurence's Estate. 

P. C. W. 



Real Estate Brokers — Right to a Commission — Although 
the business of a real estate broker is of comparatively recent origin, 
yet it is surprising to note the great number of cases, that have 
arisen during the last quarter of a century, which involve the re- 
lation of principal and broker in respect to real estate transactions. 
As might be expected, most of the adjudicated cases deal, with a 
real estate broker's right to a commission and under what circum- 
stances he is entitled to one. 

In general, to entitle a broker to a commission, he must be 
able to show that he was actually employed by his principal, either 
expressly or impliedly, as mere voluntary services, rendered in the 
hope that there may be compensation afterward given, are not 
sufficient to entitle him to recover. 1 It must also appear that the 
services of the broker were the efficient cause of the contract of sale 
having been made, and this may be shown by merely proving that 
it was brought about by an introduction of the property to the 
buyer, either by an advertisement or by any other services. 2 If 
the services rendered do not result in a contract between the prin- 
cipal and the other party then, in the absence of any contrary pro- 
vision in his contract, the broker is not entitled to any compensa- 
tion, because he takes the chance that there may be no result from 
such services. 3 But if the broker has fully performed his under- 
taking by producing a person, who is ready and able to purchase 
or lease his employer's property upon the terms stipulated, then his 
right to a commission is not defeated by an arbitrary refusal of the 
owner to consummate the transaction. 4 

However, as a broker occupies a quasi fiduciary relation to his 
employer, he is bound to act in good faith in his dealings with him 
and to make a full disclosure of all material facts which might 



21 136 Pa. 354 (1890). 

28 199 Pa. 487 (1901). 

1 Holmes v. Neafie, 151 Pa. 392 (1892). 

2 Earp v. Cummins, 54 Pa. 394 (1867). 

'Pierce v. Truitt, 21 W. N. C. 569 (Pa. 1 

4 Kifer v. Yoder, 198 Pa. 308 (1901). 



